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368 MICHIGAN LAW REVIEW 

Duty of a Bank to a Surety to Appey Funds of a Principal Debtor 
to Satisfy a Debt Due the Bank. — The right or duty of a bank holding 
funds of a principal debtor to apply those funds upon the obligation at its 
maturity in order to protect a surety is considered in the recent case of 
Davenport v. State Banking Co. (1906), — Ga. — , 54 So. Rep. 977. The 
court, in arriving at its conclusion that the bank is under no such duty, fol- 
lows what is undoubtedly the weight of authority. 

One L. executed a promissory note to D. and the latter endorsed it to the 
plaintiff, a banking company. At and after the maturity of the obligation the 
plaintiff had in its possession funds of L. more than sufficient to meet the 
debt. It allowed L. to draw out these funds and now seeks to hold D. liable, 
who claims that he is discharged as surety by reason of the failure of the 
bank to apply the funds of h. in satisfaction of the note. Held, that the 
surety is not discharged by the failure of the bank to apply the funds of the 
principal debtor upon the obligation. 

As this is a case of first impression in the Georgia court and as the 
authorities which have decided the matter in other jurisdictions are con- 
flicting, the opinion is rather exhaustive. 

The position of the authorities holding contrary to the principal case is 
well illustrated in McDowell v. Bank, 1 Harr. (Del.) 369, where the court 
says, "On what principle of justice or equity can a creditor whose debt is 
due and the payment of which may be enforced, and who has on a running 
account money in his hands belonging to the debtor, the means of payment 
entirely under his own control * * * ; who refuses or neglects to make 
the appropriation or set-off, and voluntarily hands over to the debtor the 
money which he might have retained; upon what principle of justice can such 
a creditor in a court of equity claim to hold the surety bound, after the debt 
has been in point of fact paid, if the creditor had elected to say so or to so 
consider it. The creditor could have set off the debt and charged it in the 
account, and having the power was it not his duty to do so in justice to the 
surety?" 

In claiming a discharge of the surety the courts base their holding upon 
the fact that since the bank may exercise the right, it must. But most of 
the cases cited are for notes payable at the bank, and this reason would be 
fully met in States having the Negotiable Instruments Law because such a 
state of facts is covered by § 89 of that law. The note in the principal case, 
however, was not payable at the bank and the plaintiff may be regarded as 
an ordinary holder in due course. 

Most of the cases allowing the discharge of the surety, place it upon the 
broad ground that where a principal has the means of satisfying the debt, he 
must retain them for the benefit of the surety. The court in the principal 
case distinguishes between a bank deposit and the ordinary holding of funds, 
maintaining the position that a bank deposit is of such a nature that a set-off 
need not be made. The decisions in Pennsylvania modify the doctrine by 
holding that the funds must be sufficient at the time of the maturity of the 
note and that the bank is under no obligation to apply upon the indebtedness 
funds deposited subsequent to maturity. Bank v. Peltz, 176 Penn. St. 513; 
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Bank v. Foreman, 138 Penn. St. 474; Bank v. Henninger, 105 Penn. 496. 
The court in the case under discussion can see no reason for the distinction 
made by the Pennsylvania decisions and so discards their holding. 

The claim is further made that the bank has a lien upon the funds depos- 
ited with them. That the title to the deposit passes to the bank absolutely 
and that the depositor has only a demand against the bank, see Morse, 
Banks and Banking, p. 30, and cases there cited ; also Ricks v. Broyles, 78 
Ga. 610; Bank v. Peck, 127 Mass. 300. 

To the effect that the surety is not discharged under facts such as are 
given in the principal case, see Bank v. Hill, 76 Ind. 223; Bank v. Peck, 
supra; Bank v. Pattern, 109 111. 479; Glazier v. Douglass, 32 Conn. 393; 
Bank v. Harrison, 10 Fed. 243; Pursifull v. Bank, 17 Ky. Law Rep. 38, over- 
ruling Armstrong v. Helm, 13 Ky. Law Rep. 460; Bank v. Johnson, 21 Me. 
426; Bank v. Smith, 66 N. Y. Supp. 271, but see Bank v. Thein, 28 N. Y. 
Supp. 232. The position of the authorities just cited is given in Bank v. Peck, 
supra, the court saying, "When he (the principal debtor) owes the bank 
independent debts, already due and payable, the bank has the right to apply 
the balance of his general account to the satisfaction of any such debts of 
his. But if the bank, instead of so applying the balance, sees fit to allow him 
to draw it out, neither the depositor nor any other person can afterwards 
insist that it should have been so applied. The bank, being the absolute 
owner of the money deposited, and being a mere debtor to the depositor for 
his balance of account, holds no property in which the depositor has any 
title or right of which a surety on an independent debt from him to the bank 
can avail himself by way of subrogation." 

The leading authorities opposed to the principal case are: Dawson v. 
Bank, 5 Pike 283-; McDowell v. Bank, supra; Morse, Banks and Banking, 
p. 47; and to the extent above modified, the Pennsylvania cases. When the 
note is payable at the bank, the Neg. Instruments Law covers the case in 
States where it has been adopted, but if it is not payable at the bank, then the 
rule above given would apply. G. G. 



